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BOITPOCHI, PASPENIIAEMBIE ITPU SAKJIIOYEHUU BPAKA JIUITAMMU,
HE JOCTUTI'IINMH BOSPACTA 16 JIET

AHHOTALUA. CraTha OCBAIIEHA aKTyaJbHOMY Ha CeTOTHAIIHUM JeHb BOIIPOCY O 3aKOHO-
JaTeJIbHOM PeryJupOBaHUM OpAUYHBLIX OTHOIIEHUI C JUIAMU, He JOCTUTIIMNMH BO3pacTa
BCTYILIEHUS B Opak. PacKpbIBaeTcs MOHATHE «0COOBIX OOCTOATENBCTE», AAIOIUX OCHOBA-
HUe Ha BCTYILJIeHUe B Opak A0 JOCTHKeHUs Bospacra 16 ser. O6GpaiiaeTcss BHUMaHUe Ha
mMeloIllee MeCTO B HACTOsAIIee BpeMA HeOJHO3BHAUHOE PeryJINPOBaHNe BOIIPOCa O CHIYKEeHU U
OpayHOro BO3pacTa pasIudYHBIMU cyobeKTamu Poccuiickoit Pegepaiiuy. AKIEeHTUPYETCA
BHUMAaHUE Ha TOM, YTO BO3PACT BCTYIIEHUA B OPaK He MOKeT ObITh Muaaie 14 set. B cBsa-
3M C 9TUM BHOCUTCS IIPeJiosKeHne 06 yHu(GUKAIUY B HOPMAaTUBHBIX aKTaX cy0beKToB P
TIOJIOKEHUIT, KOTOPBIMU PEryJIUPYIOTCS BOIIPOCHI BCTYILJIEHU B OpaK JIUIl, He JOCTUTIIINX
Boapacrta 16 Jer, ¢ mosoxkenuamu CemeiiHoro Kogexca Poccuiickoit @emepariuu.
KNOYEBBLIE CNOBA. BpauHblii Bo3pacT; 3aKOHOAATEJIbCTBO CYOBeKTOB Pd; cHMIKeHNe
6pauHoro Bodpacta; opran 3AI'C; no6poBoJIbLHOE coTJiacue JINI, BCTYHAIOINX B Opak.
WH®OPMALIUA O CTATBE. lata moctymienus 10 gexkabpa 2015 r.; raTa IpuHATHS K Ieda-
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Botmpoc 0 3aKoHOZATEILHOM PEeTyJIUPOBAHUY OPAUYHBIX OTHOIIIEHUH ¢ JUIAMU, He I0-
CTUTIIIMMHU BO3PaCTa BCTYILJIEHUS B OPaK, B HACTOSAIIIEE BPEeMs SIBJIAETCS IIIMPOKO 00CY kK-
maembiM. Hempekpaiaiuecs IyOIUKAIUU HA 9Ty TeMY B IOPUANYECKUX UCTOUHUKAX
CBUIETEJILCTBYIOT O HAJTNYUY Hepa3pelleHHbIX TPo0JieM U IPOTUBOPEUNH B POCCUTICKOM
3aKoHomaTeabcTBe [1, c. 113—-116; 2, c. 30—33]. IIpeacraBasercs HEOOXOAMMBIM PaCCMO-
TpeHUe HEKOTOPBIX ACIIeKTOB JAHHOTO BOIIPOCA, KACAIOINXCA eAnH000pasusi 3aKOHO1a-
TeJILHOTO PEeryJINPOBAHUSA PaCCMaTPUBAEMbIX OTHOIIIEHUI PA3INYHBIMU cyObeKTaMu PO,

B Poccuu 6paunsiii BospacT corsiacHo cr. 13 Cemelinoro xogexkca PP! (CK P®) ycra-
HaBJMBaeTcsa ¢ 18-j1eTHero Bo3pacra, MOCKOJbKY MMEHHO 9TOT BO3PACT COTJIACHO CT. 21
T'pamnpamckoro xKomexca P® ('K P®) comamaeT ¢ BO3pacToM HACTYILJIEHUS B IOJTHOM
o0bemMe rpakIaHCKOM JeecriocOOHOCTH rpakaaHnHa. TeM He MeHee, 3aKOHAMU CYOheK-
ToB P® (a63. 2 1. 2 cT. 13 CK P®) MoryT GBITH YCTAHOBJIEHBI MOPANOK U YCJIOBUA, BICKY-
1e B BUJe UCKJIIOUEHUS C YIETOM OCOOBIX 00CTOSITENIHCTB BOSMOYKHOCTD BCTYILICHUS B
O0pak mo JoCTH:KeHUA 6payHoro Bo3pacrta [3, c. 207].

IIpoBenennoe B aToM oTHottenuu JI. I. OpauHapiieBoii ncciejoBanme IOKa3aao, YTo
B 22 cy0bexkTax P® IpuHATHI 3aK0OHBI, KOTOPBIMHU OIIPeNeA0TCA KaK OCHOBAHUSA, TaK U
MMOPAJOK BCTYILIEHUSA B Opak JIUIl, He JOCTUTIINX Bo3pacTa 16 JieT, a TakiKe Herocpes-
CTBEHHO caM BO3pPAacT, IPU JOCTUKEHUU KOTOPOTO MOYKET ObIThH CHUKEeHa YCTaHOBJIeHHA
(hemepabHBIM 3aKOHOJATEILCTBOM BO3pacTHAA «IIJIaHKa» [4, c. 31].

Craemyer oTMeTuUThb, 4To B cT. 13 CK P® He pacKpbiBaeTca cojep:KaHue IMOHSATUS
«0co0bIe 00CTOATEILCTBA Y , HATNUNE KOTOPBIX JaeT OCHOBAHNE Ha BCTYILIeHE B Opak 0
IOCTU:KeHUA Bo3pacTa 16 JieT, He COOEPIKUTCA TaKiKe U IePeUHsa TAKUX 00CTOATEIbCTB.
ITOT BOIIPOC OTHECEH 3aKOHOAATEJIeM K KOMIIeTeHIIuY cy0ObeKToB PP [5, c. 232].

3HaueHMNe IOHATHUA «0COOBIM» — He TaKOi, KaK BCe, UCKJIIOUNUTENbHbIN, HHIUBUILY-
aJMbHBIN, BRIENAOINICA cpeny mpounX [6]. B npuHATHIX psagom cy6bmeKToB PP 3aKoHaX
00 YyCJIOBUSAX U MMOPSAAKE BCTYILIEHUS B OpaK JIUIl, KOTOPbhIE He TOCTUTJIU Bo3dpacTa 16 jer,
K TaKUM 00CTOSITEILCTBAM, IIPEK/e BCEero, OTHOCSITCS:

— poiKIeHIe HecOBEepIIeHHOoJIeTHeH peOeHKa NI ee 0epeMeHHOCTh;

— OTCYTCTBHE y BCTYIAIOIIUX B 6pak 000uX poauTeseit;

— HeIlocpeIcTBeHHAas (peajbHasA) yrposa JKU3HY OJHOTO M3 BCTYNAIOIINX B OpaK;

— OPeACTOAIUI NPU3LIB JKeHNXa Ha BOEHHYIO cay:KO0y B Boopy:kenubie Cuiabl PP
aubo JIuTeabHAad KOMaHIUPOBKa [7, ¢. 216; 8, c. 39—40; 9] u np.

IIpegycMmoTpeHa BOBMOKHOCTh CHUYKEHHI A BO3PACTa BCTYILIEHUS B OpaK He 0ojiee ueM
Ha nBa roga (m. 2 cr. 13 CK P®). OgHoBpeMmenHo cyobekTaM PP yKasaHHOW HOPMOM 3a-
KOHAa IIPeI0CTABJIEHO IIPaB0 YCTAHABINBATD, B BI/Ie NCKJJIIOUEHUA C yUeTOM 0COOBIX 00CTO-
ATEJBbCTB, MTOPANOK U YCJIOBUSA, IIPU HAJUUNHU KOTOPHIX BCTYILIEHUE B OpaK MOKET OBITH
paspeleHo a0 JoCTUKeHuA Bo3pacTa 16 jer, T. e. OpauyHbIil BO3PACT MOKET OBITH CHUKEH
6osiee uem Ha aBa roga. Hamnuue B hemepabHOM 3aKOHOIATEIBCTBE TOAO0HBIX HOPM Ha-
IpaBJIeHO, ITPEXKIEe BCETO, HA BO3PACTAHUE POJIU B PETYJIMPOBAHUY CEMENHBIX OTHOIIIEHU I
3aKOHOaTe bcTBa Cy0beKTOB PP [7, c. 215].

CorutacHo AeHCTBYIOIINM 3aKoHAM cy0beKToB PP, Kak mpaBuUJio, pelleHne 0 CHUMKe-
Hum 6pauyHoro Bospacta (mo 14 wam 15 jeT) mnpuHUMAETCa COOTBETCTBYIOIIMMU KOMIIE-
TEHTHBIMU OpraHaMu (TJIaBOM 00J1aCTHOIT, TOPOACKOM NI PAMOHHOMN aIMUHUCTPAIIUN ) TTO
3asIBJIEHUAM JIUI], HAMEPEBaOIINXCs BCTYIIUTE B OpaK, ¥ UX POAUTEJEl C HeOOXOAUMbIM

! Cemeiinsiii Kogekc Poccuiickoit @enepanuu : henep. 3akos ot 29 nex. 1995 r. Ne 223-@3 // Poccuiickas
razera. 1996. 27 aus.
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IpeaoCTaBJIeHNEeM TOKYMEHTOB, KOTOPhbIEe ITOATBEPIKIAI0OT HAJIUUNE YKA3aHHBIX 0COOBIX
obcroaTenseTs [10, c. 46].

Tax, manpumep, B HOBropockoii 06J1acTi COTJIACHO IPUHATOMY 3aKOHY? B BHE HC-
KJIIOUEHUS U IPU HAJTUUYUN 0COOBIX 00CTOATEIBCTB MOMKET OBITH Pa3peIlieHo BCTYIIJIeHNe
B Opax JINIl, KOTOPBIE He JOCTUTJIU GpauHoro Bo3dpacTa 16 ser. OqHAKO IPU STOM 2KeJIato-
e BCTYIUTh B Opak He MOT'yT ObITH MOJIOXKe 14 JeT.

3ac/Iy:KUBaIOIUM BHUMAaHUA ABJIAETCA MHeHue o atomy nosoxy JI. M. OpauHapiie-
BOIi, KOTOpAasi CUUTAET, YTO OPAUHBIN BO3PACT HE MOJKET OBITH OIpeesieH 3aKOHaMU Cy0'b-
eKToB P® HumKe BodpacTa 14 jieT, TOCKOJIbKY ITOJ00HOEe IPUBEIET K IBHOM HEBO3SMOYKHOCTH
HCIIOJIHEHU A 3aKOHOIATeIbCTBA O TOCYIapCTBEHHOI PEerucTpauy aKToB I'PaKIaHCKOI0 CO-
cToAHUA. B uacTHOCTH, peUb UAET O IPEeAINCAHNAX, COAeP;KaIUXCA B CT. 26 PenepaibHO-
ro 3axKoHa «06 akTax rpaskKIaHCKOTO COCTOSAHUA» , KOTOPhIE IPeIyCcMaTPUBAIOT, UTO JUIIA,
HaMepeBalollecsa BCTYIIUTh B OpaK, [IOJAal0T COOTBETCTBYIOIIee 3asdBJIeHUe, IPeIbABIAN
IIPU 9TOM JOKYMEHTBI, YIOCTOBEPSIOINE UX JUYHOCTh. K UMCIIy TOKYMEHTOB, KOTOPBIMU
MOXKeT OBITH YIOCTOBEpeHa JUYHOCTh, CBUAETEIHCTBO O POKICHUU HE OTHOCUTCH, a Ta-
CIIOPTOB Y JIUIT MOJIOXKe 14 JieT, eCTeCTBEeHHO, OBITh He MOXKeT [4, ¢. 32]. 13 uero cienyer,
yTO Bo3pacT 14 JieT ABJIAeTCA MUHNMAJIbHO BOSMOKHBIM IJIA BCTYILJIEHUA B Opak.

Oco0BIMEU 00CTOATENILCTBAMU, HAIOITMMHU BO3MOYKHOCTD ITOJYUEHUS paspelieHusa Ha
BCTYILJIEHUE B OpaK JUIY, He JOCTUTIIIEMY BodpacTa 16 jieT, B OCHOBHOM SABJIAIOTCA Te Ke
OCHOBAaHUA, KOTOPHIE IIepeUYnCIeHbl paHee.

H1s mosyyeHUA paspelieHns Ha BCTYIJIeHMe B Opak JINIO0, He qocTuriiee 16-JeTHero
BO3pacTa, JOJKHO IIPEACTaBUTD CIEAYIOIIe TOKYMEHThI:

1. IIncbrMeHHOE 3asBJIEHNE C IIPOCH0O0I 0 paspelieHny Ha BCTYILJIeHe B OpaK.

2. IoKyMeHT, MOATBEP K AAIOIINI HAJINYNe OJHOTO 13 00CTOATEIbCTB, JAIOIINX IIPABO
Ha BCTYIJIeHUE B OpaK [0 JOCTUKEeHUI OpauyHOTro Bo3pacTa:

— cIpaBKa M3 MEIUITMHCKOTO YUPeKAeHUsI UJIU OT Bpada, 3aHUMAIOIIeTrocs YacTHOM’
MeIUIINHCKON IPaKTUKOM, 0 HAJIUUNU 6epeMeHHOCTH;

— KONUS CBUIETEJIhCTBA O POXKAeHNN pebeHKa (¢ mpeabAaBIeHNeM ero OpUuruHajia) y
JIUII, HaMePeBaIoINXCA BCTYIIUTh B OpaK;

— KOIIUS CBUJETEJHCTBA 00 YCTAHOBJIEHUH OTI[OBCTBA (C IPEAbsIBICHNEM €0 OPU-
TUHaJa);

— KOIIUS JOKYMEHTA, IIOATBEePIKAAIONer0 MPU3LIB Ha BOCHHYIO CIYKOY (C IpeabaBe-
HUEeM OpUTUHAJIA);

— ODOKYMEHT, IIOATBEP:KAAIOIINA HEeIIOCPeACTBeHHYIO (pealbHyI0) YIPO3Y JKUSHU O-
HOM U3 CTOPOH;

— IOKYMEHT, TTOATBEePIKAAIONTNHN HAaJIUUNe UHBIX 0COOBIX 00CTOATEIHCTB.

3. Konuu HOKyMEHTOB, yAOCTOBEPSIOIIUX JIMYHOCTU JINI, HAMEPEeBaIOIINXCS BCTY-
IUTh B Opak (¢ IpeabsaBIeHNeM OPUTUHAJIOB).

4. Corsacue B TMCbMeHHOU (hopMe poamuTesiei b0 3aKOHHBLIX IIPeACTaBUTENEH Ha
BCTYILJIEHUE B OpaK JuIia, He gocturinero 16 jger[11, c. 108].

B cayuasax, ecau ofuH U3 poAuTesell IPU3HAH HeJeeCIIOCOOHBIM, JUIIEH POAUTEb-
CKUX IIPaB JIN00 YKJIOHAETCA 0e3 YBAKUTEJIbHBIX IIPUYUH OT BOCIIUTAHUSA U CONEePIKaHU
pebeHKa, a TaK:Ke IPU HEBO3MOMKHOCTU YCTAHOBJIEHUS €70 MECTOHAXOMKACHUS, 3asdBJe-
HUe II0JAaeTCs C INChMEHHOI'0 COTJIACUS TOI'0 POAUTEIISA, C KOTOPBIM IIPOKHBAET HECOBEP-
IITeHHOJIETHU .

Kpome sToro, 3aKOHOAATEIHLHBIMU aKTaMU Cy0beKTOB P® Mo KHBI ITOAIEKATh IIpa-
BOBOMY PeryJIUPOBAHUIO CUTYAIUX, KOT/[a ONUH U3 POAUTE el (YCBIHOBUTEIEIT), a TaKKe
eINHCTBEHHBIN POAUTEIND, IOMIEUNTE]b, IPUEMHbBIH POAUTEb, PYKOBOIUTEIb YUDPEIKIe-

2 0 mopsAZKe U YCJIOBUAX BCTYILIEHUA B OPAK HA TEPPUTOPUY 00JIACTH JIUII, HE JOCTUTIINX BO3PACTA IIIECT-
HaguaTu JietT : 3aKkoH HoBropoackoii 06J1. ot 2 peBp. 2009 r. Ne 465-03 [dnekTponnuslii pecype] // CIIC «Kon-
cyabranTllioc».

Baikal Research Journal

AMNEKTPOHHBIN Hay4HbIN XypHan Baikanbckoro rocyaapCTBEHHOIO yHUBEPCUTETA

2016.T. 7, Ne 1 ISSN 2411-6262 2016, vol. 7, no. 1


http://brj-bguep.ru
http://dx.doi.org/10.17150/2411-6262.2016.7(1).16

DOI 10.17150/2411-6262.2016.7(1).16 http://brj-bguep.ru

HUS, B KOTOPOM Ha TOCYAZapCTBEHHOM obeclieueHUU HaXOAUTCS HEeCOBEPIIeHHOJeTHU,
3adBUT O CBOEM HECOIJIACUMU Ha BCTYILJIeHWEe B Opak Jubo He IIPeACTaBUT MUCHbMEHHOTO
corylacusi. B Takux caydasix 3asiBjieHHe IOJAeTCS C MMCbMEHHOT0 COTJIaCUsA OpraHa, BbI-
TIOJTHSAIOIIEro MOJHOMOYMS 10 PEIIIeHNI0 BOIIPOCOB OPTaHMU3AaIlN 1 OCYIeCTBIEHUS Ies-
TEJLHOCTHU II0 OIleKe U ITOIMeUYUTEeJHLCTBY B OTHOINIEHUY HECOBEPIIIeHHOJIeTHUX T'PaKIaH,
110 MECTY JKUTEeJbCTBA JINIA, HAMePEeBaoIerocsi BCTYIUTh B OpakK.

Pasperliienue Ha BCTYILJIeHNUE B OpaK HECOBEPIIIEHHOJIETHETO JINI[a MOYKeT ObITh BbIa-
HO IPU COOJIIOEHUH CIAEAYIONINX He00XOIUMbIX YCIOBUIA:

— mocTu:KeHue 16-jIeTHETO BO3pacTa OJHOTO U3 BCTYIAIOIIUX B OpaK;

— IpejcCTaBJIeHNe 3aKJIIOUEeHUA OPrata ONeKU U MOIeYUTeTbCTBA 00 OTCYTCTBUY IIPe-
MATCTBUMN JIA BCTYILJIEHUS B Opak 1 HAJIUYUSA YCIOBUI JJIA COBMECTHOM *KUBHU.

B mom00HBIX cayUyasxX BasKHA POJIb OpraHa OIMeKH’ U IMOMeUnTeIbCTBa, KOTOPBIH II0 II0-
PYYEeHHUIO OpraHa MeCTHOTO CAMOYIPAaBJIeHUS B YKA3aHHbBIN UM CPOK IIPOBOIUT HAalJIeKa-
1ee o0cJieloBaHMe YCIOBUM KU3HU JINI[, HAMEPEBAIOIINXCSI BCTYIUTDh B OpaK. JIUIIb 1Mo
pesyJabTaTaM TaKoro 00Cae[OBaHUA JOJIKHO COCTABIATHCA YKa3aHHOE 3aKJaoueHne. [1pu
9TOM CPOK, YCTAHABJIMBAEMbIA OPIraHOM MECTHOI'0 CAMOYIIPABJIEHUS, He JOJIYKEeH IIPEeBbI-
maTh 20 KaJeHJapHbIX JHEH Co AHSA IPeIoCTaBIeHUS 3asABJIeHUS CO BCeMU HeO0XOqUMBI-
MU JOKYMEHTaMU B JaHHBLIN OpraH.

Pernrenne o pasperiieHnn Ha BCTYILIeHUE B Opak Ju60 00 OTKase B BhIJaUe TAKOTO pas-
pellleHusi IPUHUMAETCSI OPTaHOM MECTHOT'O CAMOYIIPABJIEHUS C YUETOM 3aKJIIOUEHU OP-
raHa OIleKU U IMOIMeUNTeIbCTBA He mo3aHee ueM uepes 30 KaJeHapHbIX JHel co JHS IIpe/-
CTaBJIEHUSA 3adBJIEHUSI CO BCeMHU HeOOXOAMMBIMY JOKYMEHTaMu. JIUIITh 3aTeM peIlleHre O
paspellleHn Ha BCTYILJIeHNE B Opak Jin0o 00 OTKase B ero BbLAaue 0(POPMJIAETCI MYHUIIH-
MaJbHBIM ITPABOBBIM aKTOM.

B cayuae oTkasa B BhIJaue paspellieHusd Ha BCTYIJIeHUe B Opax JUIY, He JOCTUTIIIe-
My 16-7eTHEro Bo3pacTa, B BBIHOCUMOM II0 3TOMY IIOBOAY PeIieHnn 00A3aTeIbHO JOKHA
OBITH YKa3aHa IPUUYMHA OTKasa. B cayuae ImosiyuyeHUs paspellesHns Ha BCTYILJIEHNe B Opak
JUIOM, He ZocTUriuM 16-jeTHero Bo3pacra, rocyJapCcTBeHHAS PeTUCTPaIlid 3aKJI0ue-
HUsA OpaKa IIPOU3BOLUTCA B COOTBETCTBUM C CEMEMHBIM 3aKOHOAATEIECTBOMS.

Cienyer OoTHeIbHO OTMETHUTh, UTO U B YKa3aHHOM 3aKoHe HoBropozackoii odbsactu, u
B 3aKoHe MOCKOBCKOIi o6actu «O mopsaKe U YCIOBUAX BCTYILJIEHUS B OpaK Ha Teppu-
Topur MOCKOBCKOI 00JIaCTH JIMII, He NOCTUTIIMX BO3pacTa IIEeCTHAAIATH JeT»* 4eTKO
OTOBapPMBAETCS BO3PACTHOM Ipefes BCTYIAMIUX B Opak juil — Bo3pact 14 jer. Huxe
ITaHHOTO BO3PACTHOI'O IIOPOTa 3aKJUeHre OpaKa ABJIAeTCS HeBO3MOKHBIM.

ITosaraem, UTo TaKoe IOJOXKEHME SIBJIAETCS OMPaBIaHHbIM, TOCKOJILKY, BO-IIEPBBIX, XO-
POIIIO M3BECTHO, UTO BCTYILJIEHNE B PAHHIE CEKCYaJIbHBIE OTHOIIIEHUA He TOJTbKO TPUUNHAET
Bpen GU3MOJIOTrNUYEeCKOMY PA3BUTHUIO IIOJIOBOI CHCTEMbI HECOBEPIIIEHHOJIETHIX, HO U OTKJIA-
IBIBAET CBOI HETaTUBHBIN OTIIEUATOK Ha (DOPMUPOBaHIE HPAaBCTBEHHO-MOPAILHBIX KAUECTB
JUYHOCTHU. BO-BTOPHIX, CIIOCOOHOCTD YEJIOBEKA K CAMOCTOATEIbHBIM IIOCTYIIKAM 3aBUCHUT OT
YPOBHS MO3HAHNSA, COSHAHUSA 1 PA3YMHOCTHU JINUHOCTH, II09TOMY CBOOOIHEBII BBIOOD, obecIie-
YHBaeMbIil pasyMOM U BOJIeli, IpeAIIoaaraeT HaJauune CIIOCOOHOCTY IPUHUMATE PeIeHus,
JIaBaTh UM HPABCTBEHHYIO OIIEHKY U IIPEeIBUIETD UX mocaencTeus [12, c. 83—84]. IIpeacras-
JISIETCSI, YTO ATOTO BPAJ JIU MOYKHO B IIOJTHOM Mepe OKUAATD OT JIUIL, He JOCTUTIIINX 14-jeT-
Hero BO3pacTa, yUUTHIBAasi UX BO3PACTHBIE U IICUXO0JIOTUYeCKre 0COOeHHOCTH. B TO sKe Bpems
B Pecniybsinke Bamikoprocras 3aKoHOJaTENb, IPEAYCMOTPEB CHUKEeHIEe OPauyHOT0 BO3pacTa

3 0 mopAAKe U yCJIOBUAX BCTYILIEHUA B OpPAK Ha TEPPUTOPUYU 00JIACTH JINII, He JOCTUTIINX BO3PACTA IIIECT-
HaguaTu JieT : 3aKoH HoBropozackoii 06J1. ot 2 heBp. 2009 r. Ne 465-03 [OaexTponuslii pecype] // CIIC «Kon-
cyabTa"uTlliaroc».

4 O mopaAKe U yCJIOBUAX BCTYILICHUA B Opak Ha TeppuTopuu MOCKOBCKOM 00JIACTH JIUIL, HE JOCTUTIINX
BO3pacTa MIECTHAAIATHU JeT : 3aK0H MocKoBCcKoi1 06J1. oT 30 amp. 2008 r. Ne 61/2008-03 [O1eKTPOHHEIN pe-
cypce] // CIIC «KoucynbsrarTllaroc».
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P HAJIUYUU UCKJIIOUNTEIbHBIX 00CTOSATENIHLCTB, HE YCTAHOBIJ €r0 HUKHEro Iopora, us3
Yero cjJaeayeT, YTO OH MOXKeT ObITh 1 HiKe 14 jet. Ilogo0HOe moIoMKeHe, HA HAIIl B3TJIA,
SIBJISIETCS HE TOJIBKO CBUIETELCTBOM IIPOTHUBOpeUns (helepalbHOMY 3aKOHOATEIbCTBY, HO
¥ He MOJKeT ObITh OITPaBAAHHBIM C HPABCTBEHHBIX MTO3UITUH.

B mmpaBoBOM rocyzmapcTBe, KaK M3BECTHO, He MOJIMKHBI U3JaBATHCA 3aKOHBI, IPOTUBO-
peuale HPAaBCTBEHHOCTH, STUUYECKUM OOITHOCTHBIM IeHHOocTaAM [13, c¢. 125]. Caenyer
UMEeTh B BULY II09TOMY, UTO IIPU IIOCTAHOBKE BOIIPOCA O JIFOOBIX UBMEHEHUAX B CYII[ECTBY-
[olei mpakTuKe HeoOX0AMMO ObITH TOTOBBIM OTBETUTH Ha IIEJIBIN PAM BOIPOCOB, B IEp-
BYIO ouepesib, MOPAJbHOTO TOJIKa. Ecau BOIpoc 0 HMMKHEM TIpezesie OPpayHOTO BO3pacTa
OCTaBUTh OTKPBITHIM, TO 9TO MOKET OBITH B IIPABOBOIL Cpe/ie PACIleHEeHO KaK IOy CTUTE I b-
CTBO JIETKOMBICJIEHHOMY OTHOIIIEHUIO K Opaxy, u 0e3 TOro IIporpeccupyroInemMy B obIie-
cTBe B mocJsiegHme rogel [14, c. 61]. Kpome sT0T0, B IPUHATHIX PA3JIUYHBIMU PETHOHAMU
MYHUIIUNAIBHBIX 3aK0HAX 0 CHUKEeHUU OpauHoTo Bo3pacTa HuKe 16 jieT, pasHUTCA U TIe-
peueHb 0COOBIX OOCTOATEIbCTB, ABJIAIONINXCA OCHOBAHIEM JJIA 3aKJIIOUeHNI OpaKa.

Tak, HampuMep, ecau 3aK0H, AeHCTBYIONUHA Ha TeppuTopuu MOCKOBCKOM obJjacTu,
TMpeANChIBaeT OTPAHUYEHHBIN IIepeueHb II0JO0HBIX OOCTOATEeNbCTB (O0€peMeHHOCTD,
pokaenne obirero pebeHkKa (mereil) y rpaskaaH, HaMepeBaIOIMXCsA BCTYIHUTh B Opak,
HemocpeACcTBeHHAA (peasbHasd) yrposa »KU3HU OAHOI 13 cTopoH), To B CK Pecnybiuku
Bamkoprocran® Takoil mepeyeHb He ABJIAETCS NCUEPIILIBAIOINM — B HEM YKAa3aHbI JIUIIIb
obcTosATeIbCTBA 6ePeMeHHOCTH, POKIeHUA pebeHKa 1 ap.

OmpenesieHHBIN MHTEpPEeC B KOHTEKCTe paccMaTpUBaeMOil mpoO0JeMbl MpPeACcTaBJsIeT
Omnpenenenne Korncrurynuounroro Cyna Poccuiickoit @emepariuu ot 21 oxTadps 2008 r.
Ne 568-0-06. I'pasxganun Pecnybuauku Bamkoprocran M. B. ITaBiaos o6paruicd ¢ Ka-
J000i1 Ha HapyireHne ero mnpas c¢T. 134 YK P®. CyTs »Kay00bl COCTOSIA B CJEAYIOIIEM:
. B. ITaBi10B, UMEIOIINI CYAUMOCTD, OBIJI OCY3KAeH 110 ¢T. 134 YroyioBHOTO Komekca P®D
(YK P®) 3a mosioBoe cHoIlleHue ¢ 14-jeTHeli eByITKoi. K MOMEHTY BbIHECEHUS IPUTO-
BOpa OH COBMECTHO C IIoTepIeBIneii mogan 3asaBieHne B oprad SAI'C, 1 mocjie BbIHECeHU S
mpurosopa Opak OBLI 3aperucTPUpPOBaH. Bpauymoluecsa HCIOJIb30BAJIU BO3MOXKHOCTD,
npenocraBieHuyoo cT. 13 CK P®, corimacHO KOTOPOH BO3MOXKHO IIPU HAJUUYUU OCOOBIX
00CTOATENILCTB 3aKJII0UeHNe OpaKa ¢ paspelleHus OpraHa MEeCTHOI'O CAaMOYIIPABIEHUA.

TeMm He MeHee, B COOTBeTCTBUY ¢ BbiBogaMu KoucturynuorHoro Cyna P® nonoxxenus
ct. 13 CK P® Bo B3aumocBA3u co c¢T. 134 YK P® npoTuBOnIpaBHOCTH MOTO0HBIX AeHCTBUH
WCKJIIOYAETCS JIUIThL B TOM cJyudae, KOTJla OHM COBEPINEHBI TOCJie PerucTpanuu opakxa.
B paccmaTpuBaemom ke caydae Ha MOMEHT BO30Y:KIeHUSA YIOJOBHOTO /ieja U ero cyneo-
HOT'0 PACCMOTPEHUA 3asIBUTEJb, HAIIPOTUB, eIlle He COCTOsAJ B Opake, a, 3BHAUUT, ITOIJICKUAT
YTOJIOBHOII OTBETCTBEHHOCTH. KpoMe 5TOTO, B JaHHOM Jlejie He MOTJa OBITH IpUMeHeHa
ct. 76 YK P®, nmosBoasoIias IpUMUPEHNEe ¢ IIOTePIIeBIneii, TOCKOJbKY HA TOT MOMEHT
. B. ITaBi0B y:Ke uMeJs cCyAuMOCTh. sRamoba He ObLaa IPUHATA K PACCMOTPEHUIO.

Ananus momoOHBIX CUTyaIlnii, 0 MHEHUI0O HEKOTOPBHIX YUEHBIX, ITOKA3bIBAET HECO-
BEPIIIEHCTBO X 3aKOHOJaTeJIbHOro peryaupoBanus. Tax, M. B. ABmeeBa cumTaeT, 4TO
3aKOHOJATEJBCTBO AOIKHO YUUTHIBATH JUYHBIM XapaKTep B3AMMOOTHOIIEHU U HaMe-
peHue co3gaTh CeMbIo U JONMYCKATh B UCKJIIOUUTEIbHBIX CAyUYasX TaKYI0 BO3MOKHOCTD.
ITo MHeHMIO YKa3aHHOTO aBTOpa, HUKaKoe (hopMajabHOEe NPU3HAHWE HAJUUYUA JUUHBIX
OTHOIIIEHUH He MOXKET IIPeIATCTBOBATh PeaJn3aliy IIPaBa Ha IMOJO0BYIO CBOOOIY CaMOTI0
TIOTEPIIEBIIIETO U ero JKeJaHUI0 3aKJII0UUTEL OpaK.

> CemeliHbIN KofeKc Peciy6anku Bamkoprocran : 3akoH ot 2 mapra 1994 r. Ne BC-22/34 (u3m. ot 29 amp.
2014 r.) [9nexTpounsrii pecypc] // CIIC «KoncyasrautIliatoc».

6 006 oTKase B IPUHATHAY K PACCMOTPEHUIO »Kaa00bl rparkaannua [lasiaosa Bana BacuibeBuya Ha HAPY-
IIeHNe ero KOHCTUTYIIMOHHBIX IIpaB craTheil 134 YrosioBHOro Komekca Poccuiickoit @enepamnuu : ompegese-
Hue Korcrurynuonsoro Cyna P® ot 21 oxkr. 2008 r. Ne 568-0-0 [OnekTponuslii pecype] // CIIC «Koucyns-
TarTILa0C» .
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B T0 ke Bpemsa CK P®, npemocrasissa mpaso cyobekTam P® ycraHaBImBaTh B CBO-
eM 3aKOHOJATeJbCTBE MOPAA0K U YCJIOBUS, IPU HAJTUUUU KOTOPBIX BCTYILJIEHNE B OpaK B
BUJIe UCKJIIOUEHUS C YIETOM OCOOBIX 0OCTOATEIBCTB MOKET OBITHL paspeliieHo a0 16-jer-
Hero Bo3pacTa, BO3MOJKHO, HeHaMepeHHO, HO BCe-TaKMW HaJesseT IPaBOM peayn3alluu
TIOJIOBOM CBOOOMBI JIUII, JOCTUTTIINX 14-jeTHero Bodpacta. JJid PenuBIInX 3aKJIIOUUTD
Opak B Bo3pacTe oT 16 10 18 jieT TaKMX cepPbE3HBbIX IPENATCTBUA B BIe YTOJOBHOM OTBET-
cTBeHHOCTH HeT [15].

Hwmelorieecsa Ha CeTOAHAINIHUIN MeHDb ITOJOMKEeHUe Bellleil Hesb3d Ha3BaTh HPaBOBBLIM,
COOTBETCTBYIOIIIMM HOPMeE, cofepsKaIeiica B . 3 cr. 55 Koucturynuu P®: «mpaBa u cBo-
00bI UeJIOBEKA U IPaKJaHUHA MOTYT OBITh OTPAHNYEHbI (helePaTbHBIM 3aKOHOM TOJBKO
B TOM Mepe, B KaKOIi 9T0 HE0OXOAMMO B IeJIAX 3aI[UTHI OCHOB KOHCTUTYIIMOHHOT'O CTPOS,
HPaBCTBEHHOCTH, 3J0POBbS, IIPAB 1 3aKOHHBIX MHTEPECOB JPYTUX JIUIL, obecreueHus 000-
POHBI CTPAHBI U 6€30IIACHOCTH rOCyZapcTBa» .

AHanus 3aKOHOIATEIbCTB CY0HeKTOB P®P, peryaupymoliinx paccMaTpUBaeMyio IIpO-
6seMy, TOKa3aJ OTCYTCTBUE €AMHOTO0 IT0X0Ja KaK K OIpee e HUI0 MUHUMAJIbHOTO BO3-
pacra, II0 JOCTHXE€HNU KOTOPOTO JOIIYCKAETCA 3aKJI0UeHre OPaKa, TaKk U K IIePEeYHI0 TeX
0COOBIX 00CTOATENBCTB, KOTOPBIE MOTYT SABJIATHCSI OCHOBAHUEM [JIs 3aKJIIOUeHUs OpaKa B
mom00HBIX cayuaax. Takas HeOAHO3HAYHOCTD, 10 HAIIIeMYy MHEHUI0, He TOJIXKHA UMeTh Me-
cra. Bompocsl, Kacaiomuecs YCJIOBUHN U TOPAAKA CHUKeHUA OpauHOTO BO3pacTa, B perJia-
MEHTAIIMK KOTOPBIX 3aKOHOJaTe/IbHbIe aKThl HEKOTOPBIX Cy0ObeKToB P®, Ha HaIll B3TJIAL,
cozepsKaT HeOOOCHOBAHHBIE TOJIOMKEHUS 1 ITPOTUBOPeUns (pefepabHOMY 3aKOHOAATEb-
CTBY, HOIJIeKaT JeTaJbHOU mpopaboTKe. B ¢BA3W ¢ 9THMM AyMAaeTCs, UTO OIIpeaesieHue
MMOPAAKA W YCJIOBUM, HAJINYNE KOTOPBIX HOIYCKAET BCTYILICHNE B OpakK IO MOCTUIKEHUS
16-1eTHer0 Bo3pacTa, Ha (pegepaabHOM YPOBHE OBLIO ObI OoJiee 1esecoobpasubIM. Ilpes-
CTaBJsIeTCd HEOOXOAWMBIM [IJIs1 yCTPaAHEeHHWs YKa3aHHBIX ITPO0EIOB 3aKOHOZATEIbCTBA
OpeaycMOTpeTh BHeceHre naMenennii B 1. 2 ¢cT. 13 CK P® cienyioIiero cogep:raHms:

«B Buze NCKJIIOUEHUS C yYEeTOM OCOOBIX OOCTOSATEILCTB MOYKET OBITh paspelneHo 3a-
KJIIOUeHUe OpaKa JuIlaM, JOCTUTIINM BO3PACTa YeTHIPHAAIIATH JIET IPU HAJUUYUU COTJIa-
cusA POAUTEsIeli TU0O0 JIUIT, UX 3aMEeHIIOIITHIX » .

Kpowme sToro, qia HaaIe:Kalero MpaBoBoTro PeryJIUPOBAHUS HOAO0HBIX KU3HEHHBIX
CUTyaIuii, 110 HAIlleMy MHEeHUIO, He00XOAMMO B YKa3aHHON HOpMe KOHKPeTU3UPOBATh IIe-
peueHb 0COOBIX 0OCTOATEIBCTB.

Ciiemyer 00paTUTh BHUMAHWUS W Ha HEKOTOPBIE IIPOTUBOPEUNS MEMKIY IIOJOKEHUIMU
YK P® u CK P® o paccmaTpuBaemMomy Bompocy. IIpucranbHOe BHUMaHNE POCCUIICKOTO
3aKOHOATeNIsI K 0e30IIaCHOCTH HEeCOBEPIIIEHHOJEeTHUX B c(pepe CeKCYaJTbHBIX OTHOIITEHU
TOATBEP/KIAIOT N3MEHEHUsT COOTBETCTBYIOIIUX YTOJIOBHO-ITPABOBBLIX HOPM, BHECEHHBIE B
ria. 18 YK P®8. Tak, @egepanbubiM 3akoHoM oT 27 miona 2009 r. Ne 215-D3° saeceHsbl
cyIllecTBeHHbIe u3MeHeHusd B ¢T. 131, 132, 134, 135 YK P®, kacaromiuecss B OCHOBHOM
craTeii 06 YyroJOBHOI OTBETCTBEHHOCTH 3a MOCATATEIHLCTBA Ha IOJIOBYIO CBOOOIY U II0JIO-
BYIO HEIIPUKOCHOBEHHOCTD HECOBEPIIIEHHOJIETHUX .

Besyci0BHO, BBeZIeHHOE 3aKOHOATEIEM YVKeCcToUeHe HaKasaHus 3a 9TU IPeCTyILIe-
HU, a TaKKe fuddepeHuanms ¢ y9eToM Bo3pacTa HeCOBEPIIIeHHOJIETHET0 IIOTePIIeBIIe-
T'O YTOJIOBHOII OTBETCTBEHHOCTY BUHOBHBIX JIUII TOJIYKHBI PACIIeHUBATHCS ITOJOMKUTEIbHO,

" Koucrurynus Poccuiickoit @exepannu : npunsara Becenap. rosocosanuem 12 gex. 1993 r. [9aexTpon-
ue1it pecype] // CIIC «Koucyabranrlliiocs.

8 O BHeceHUM U3MeHEHWUI! B YTOJIOBHBIN Komekc Poccuiickoit @emeparuu : (emep. 3aKoH oT 27 UIOJIA
2009 r. Ne 215-®3 // Poccuiickasa rasera. 2009. 3 aBr.; O BHeceHUU U3MEHEHUH B Y TOJIOBHBIN KoJeKkc Poc-
cuiickoit @egepanuu : penep. 3akoH ot 27 gex. 2009 r. Ne 377-®d3 // Poccuiickasa rasera. 2009. 30 mek.;
O BHeceHUU M3MEHEHUI B YTOJOBHBIN KomeKkc Poccuiickoit @emepamuu : denep. 3akoH ot 29 desp. 2013 r.
Ne 23-P3 // Poccuiickad rasera. 2012. 2 mapra.

9 O BHeceHMU U3MEHEHUU B YTOJIOBHBIA Komekc Poccuiickoit @emepanuu : demep. 3aKoH OT 27 MIONA
2009 r. Ne 215-P3 // Poccuiickasa raszera. 2006. 30 uronsa.
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TMMOCKOJIbKY HECOBEPIIIeHHOJEeTHIE AOJKHBI 00/I1a4aTh ITOBBIIIIEHHOI TOJIOBOM HEIPUKOC-
HOBEHHOCTBIO, UTO MOJUEPKHYTO 3aKOHOAaTeJ eM B HadBaHuu . 18 YK P®.

BmMmecTe ¢ TeM 0HO U3 U3MEHEHUI YTroJIOBHOTO 3aKOHAa BHI3HLIBAET HEKOTOPOE COMHEe-
HUe B eTo I1eJiecoo0pasHoCT! 1 He JUIIIeHHbIe OCHOBAHUA BOIIPOCkl. Peub uger o ct. 134
YK P® (moJsioBoe CHOIIeHNE U UHBIE NEWCTBUA CEKCYaJbHOTO XapaKTepa C JUIOM, He
mocturmum 16-jerHero Bo3dpacra). B pesyinbrare mpuHATHA PeepasbHOTO 3aK0HA OT
27 urona 2009 r. Ne 215-P3 y nanHOII HOPMBI HOABUJIOCH IIPUMeUYaHNe, KOTOPBIM IIPe/I-
YCMOTPEH CIIeIaJbHbBINA BUJ OCBOOOMKIEHUA OT HAKAa3aHUS JIUI[, BIePBbIe COBEPIIIUB-
HINX MIpPeCcTyIIeHne, moamagammiee mog 4. 1 cr. 134 YK P®. YcraHoBaeHMe TOrO, UTO
COBEPIIIeHHOe JUIOM JesHUe IePecTaao ObITh OOII[eCTBEHHO OMIaCHBIM B CBSI3U CO BCTY-
IJIeHueM B OpakK C IOTepIieBIleli (IOTEePIeBIINM), BjeUeT 3a cO00li OCBOOOKAEHUE OT
YTOJIOBHOI OTBETCTBEHHOCTH.

IlosiBeHMe MPpUMEUYAHUS K YKA3aHHON HOPMeE 3aKOHA Ha IPaKTUKe IIOBJIEKJIO 34 CO-
601i yBeJIMUeHMe Yncja 3asgBJIeHUI O IPeKPpallleHnn YroJIOBHLIX e 1o cT. 134 YK PD B
CBA3U C 3aKJI0OUeHeM OpaKa. Be3ycioBHO, HaMepeHMe BCTYIIUTD B OpaK C mMoTepIieBImneii
MOJKeT OBITH 00YCJIOBJIEHO MEMCTBUTEJbHBIM HAJWUYWEM JUUYHBIX OTHOIeHui. Tem He
MeHee, HeJIb3s UCKJIIUUTD CUTYallul, KOTAAa JIUII0, COBEPIIUBIllee IPEeCTyIJIeHue, MO-
JKeT JOTOBOPUTHCSA C CAMOM ITOTEePIEeBINe NI C ee POAUTEIAMU 3aKJIIOUUTL OpaK JIUIIb
dopMmanbHO, a IMocJjie MpeKpaIieHns B OTHOIIEHUN Hero YroJOBHOTO mesia 0o(OPMUTH
pasBog. CienyeT IIOOUEePKHYTD, UTO B CJIyYae IIOCJEAYIOINero pasBoa 3aKoHoJaTeIeM
OTHIOAb HE MPEeAyCMOTPEHO BO3SMOMKHOCTH OTMEHBI PEeIIeHUs O IPeKPaIlleHun YIoJIOB-
HOrO mesa. KoHeuno, momobHada mpakKTUKa UMea MECTO U PaHbIlle, IPUUYEM He TOJbKO
o AejiaM O IIPeCTYILIeHuAX, moanagaoinux mof ct. 134 YK P®. @aKTel 3aKJIOUEHN
Opaka MeKIy Iogo3peBaeMbIM (0OBUHSIEMBIM) U IIOTEPHEBIIe NMEJN MECTO HasKe IO
IesiaM 06 M3HACUJIOBAHUMN.

Ilo cupaBemgiuBomy MmHeHuio P. BuianoBa, peanusanusa YKa3aHHOTO IIPUMeYaHUI K
ct. 134 YK P® ¢ mpakTHUUeCKOIl TOUKY 3PeHNs HEOCYIIeCTBIMA, a 3aKOHOaTeJIb IIPU ero
paspaboTKe 3a0bLJI 3aTJIAHYTH B ceMeliHoe 3aKOHOmaTeabcTBO [16, c. 41]. Kpome aToro,
HaJIn4yue NOoJ00HOM «JIa3efK1» B 3aKOHE OTHIOAb HE CIIOCOOCTBYET BBITIOJTHEHUIO IIPUHITH-
I1a HEOTBPATUMOCTY HAKA3aHUSA 34 COBEPIIIEHHOE IPEeCTYIIeHne.

M3BecTHO, YTO OMHUMU M3 OCHOBOIIOJIATAIOIINX MOJOKEHUI ceMeHOT0 mpaBa ABJIs-
eTcs JOOPOBOJIBHOE CoTJIace MY KUMHBI U JKeHIITUHBI Ha BCTyIIJIeHre B OpaK, BICKA3aH-
HOe MMM CBOOOJTHO M HE3aBUCUMO APYT OT APYTra, a TaKksKe HOCTHKeHWe MU OPauHOTO
Bo3pacTa. B cayuae, Korga moTeplieBIias JinO0 BUHOBHBINA IIOJ AaBJeHUEM POAUTeJei
TMOTEePIEeBIINHA TPUHYKIaeTCA K 3aKJII0OUYEHNIO0 OpaKa, 0 JOOPOBOJIbHOM COTJIACUU HE MO-
JKeT OBITH 1 peun. UYTo jKe KacaeTcsa BTOPOTO YCIOBUA 3aKJIIOUEHNA OpaKa — JOCTUKEHU
OpavyHOro BO3pacTa, TO 3/1eCh YIrOJIOBHOE U CEMEeMHOe 3aKOHOAATeJIbCTBO, KaK ObLIO OTMe-
YeHO, ABHO BCTYIAIOT B IPOTUBOPEUNE IPYT C APYTOM.

KoneuHo, 3aKoHOAaTeIbHBIE aKTHI PA3JIUYHBIX CY0HeKTOB P® MOTyT comepskaTh pas-
HbIe IIOAXOAbI K PeIlleHnI0 paccMaTpruBaeMoii mpoodiemMbl. TeM He MeHee, JaKe HECMOTPS
Ha TO, YTO He BO BCeX pernoHax c)opMyJIMPOBAH IIepeueHb 0COOBIX 00CTOSATENIBCTB, IIPU
HAJIUYUN KOTOPBIX BO3MOXKHO PAa3peIluTh BCTYILIEHWEe B OpaK JHUIlaM, He JOCTHUTIINM
16-yeTHero Bo3pacrTa, HU B OJHOM PeTMOHAJIHLHOM 3aKOHOIATEILCTBE HET TAKOT0 0COO0TO
00CTOATEeNIbCTBA, KaK BCTYILJIEHNE B OPaK B CBSA3U C COBEPIIIEHUEM IIPEeCTYIJIeHUs, IIpe]-
ycmoTpenHoro cT. 134 YK P®.

Ha ocHOBaHUY M3JI0KEHHOT0 MOKHO CeJIaTh BBIBOJ O HEOOXOAMMOCTH YHUDPUKAIIAT
HOJIOYKEHNI HOPMATHUBHLIX IIPABOBLIX aKTOB Cy0O'beKTOB P®, peryinpyoIiinx BOIIPOCHL B
naHHOM cdepe, ¢ momokeHuamu CK P®, a »MeHHO — yCTaHOBUTH HUMKHUIM IIpees Opau-
HOT'O BO3pacTa U eJUHBbIN ITepeueHb 0COOBIX 00CTOATENLCTB, SABISIONINXCA OCHOBAHUEM
IS 3aKJII0UeHnA Opaka JUIlaMu, He JOCTUTIIINMHY Bo3pacTta 16 jieT, a TaKiKe IPUBECTU B
coorBercTBrEe HOPMBI Y K P® ¢ Hopmamu CK P®.
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